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Editor’s preface

The publications of this series present new research on defence and se-
curity policy of relevance to Danish and international decision-makers.
This series is a continuation of the studies previously published as CMS
Reports. It is a central dimension of the research-based services that the
Centre for Military Studies provides for the Danish Ministry of De-
fence and the political parties behind the Danish defence agreement.
The Centre for Military Studies and its partners are subject to the Uni-
versity of Copenhagen’s guidelines for research-based services, including
academic freedom and the arm’s length principle. As they are the result
of independent research, the studies do not express the views of the Dan-
ish Government, the Danish Armed Forces, or other authorities. Our
studies aim to provide new knowledge that is both academically sound
and practically actionable. All studies in the series have undergone ex-
ternal peer review. And all studies conclude with recommendations to
Danish decision-makers. It is our hope that these publications will both
inform and strengthen Danish and international policy formulation as
well as the democratic debate on defence and security policy, in particu-
lar in Denmark.

The present publication is a result of the additional grant specifical-
ly aimed at research in the international legal challenges of the Danish
Defence, which the parties to the Danish Defence Agreement have
awarded to the Centre for Military Studies. The international legal re-
search is conducted in collaboration with the Faculty of Law, University
of Copenhagen, and the Royal Danish Defence College. Read more at:
https://jura.ku.dk/icourts/research/intermil/

The Centre for Military Studies is a research centre at the Depart-
ment of Political Science, University of Copenhagen. The centre con-
ducts research into security and defence policy as well as military strate-
gy. Read more about the centre, its activities, and other publications at:

https://cms.polsci.ku.dk/english/

Copenhagen, June 2026
Kevin Jon Heller
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Abstract and Recommendations

This report examines non-criminal transitional justice mechanisms ca-
pable of holding Russia accountable for its unlawful invasion of Ukraine
while the conflict continues. Moving beyond the predominant focus on
criminal prosecutions, the analysis explores three key pillars of transi-
tional justice: truth, guarantees of non-recurrence and reparations.

The report finds that international fact-finding missions, such as the
UN’s Independent International Commission of Inquiry on Ukraine,
represent the most viable truth-secking mechanisms during ongoing
conflict. For guarantees of non-recurrence, unilateral sanctions imposed
by over 40 states have made Russia the most sanctioned country globally,
while asset confiscation regimes provide additional enforcement mech-
anisms. Ukraine’s domestic lustration efforts, including criminal penal-
ties for collaboration and potential new lustration laws, face challenges
regarding fairness and effectiveness.

Regarding reparations, the most promising mechanism is the planned
International Claims Commission and Compensation Fund (ICCU).
Significant legal and practical challenges remain, however, particularly
concerning funding. While confiscating frozen Russian state assets (es-
timated at $300 billion) could provide substantial compensation, this
approach raises complex questions about sovereign immunity and the
lawfulness of countermeasures.

Effective transitional justice in Ukraine requires mechanisms that
can operate without Russian consent while maintaining international
legal legitimacy. The main recommendation is that Denmark, as one
of Ukraine’s strongest allies, supports integrated transitional justice ap-
proaches that ensure external coherence between different mechanisms
while amplifying Ukrainian civil society voices. To promote and facili-
tate that process, the report offers the following recommendations.
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Truth

Denmark has repeatedly welcomed and helped bring attention to the
work of international fact-finding missions in Ukraine. It has also
publicly supported the work of Eurojust’s Joint Investigative Team for
Ukraine. It should continue to do so, because documenting Russia’s in-
ternational crimes and other serious human-rights abuses in Ukraine is
an essential part of the right to truth and remains possible even during
the conflict.

In terms of national truth mechanisms, Denmark has pledged to con-
tribute to the enhancement of conflict management capacities at the lo-
cal level in Ukraine. That commitment could be expressed by Denmark
publicly calling for and supporting a truth commission in Ukraine once
the conflict has ended. Even without Russian participation, such a com-
mission could be a useful tool for documenting collaboration between
Ukrainian government officials and Russia. Documentation of collab-
oration will play an important role in the strengthening of Ukrainian
government institutions post-conflict, whether through lustration or
otherwise.

Guarantees of Non-Recurrence

It is likely that Ukraine will continue imposing lustration as a criminal
penalty and pass a new lustration law that does not require time- and
resource-intensive individual criminal trials. Denmark is well placed to
help the Ukrainian government ensure that both criminal and non-crim-
inal lustration is applied fairly.

In terms of criminal lustration, Denmark can encourage the Rada
to rectify the vagueness of Art. 111 of the Ukrainian Criminal Code.
Regarding a future lustration law, Denmark should encourage Ukraine
to adopt inclusive or reconciliatory lustration instead of exclusive lus-
tration. A less harsh lustration regime, one that does not automatically
exclude government officials from their positions, will be less likely to
drain Ukraine of needed expertise once the conflict is over. It will also
stand a better chance of minimising resentment among individuals sym-
pathetic to Russia in occupied territory. Furthermore, Denmark should
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encourage Ukraine to avoid giving the President the ability to pardon
ofhicials subjected to lustration.

Additionally, Denmark should continue to support sanctions on
Russia, both current and contemplated, as they remain the most pow-
erful non-military tool for convincing Russia to end the invasion and
negotiate a lasting peace.

Reparations

The planned International Claims Commission and Compensation
Fund is the most promising mechanism for ensuring that Ukraine and
individual Ukrainian victims receive reparations for Russia’s interna-
tionally wrongful acts. Denmark should continue to support its crea-
tion. However, the two possible funding mechanisms that have been
discussed each have their issues: the European Commission’s recommen-
dation for Member States to advance funds to the ICCU may not be
practically workable, while the proposal from the Parliamentary Assem-
bly of the Council of Europe for turning over frozen Russian state assets
to the ICCU may violate sovereign immunity. If Denmark is willing to
contribute funds to the ICCU and believes that other states will also be
willing to contribute, the European Commission funding mechanism
would be the better option. If not, unless it wants to abandon the very
idea of an ICCU, Denmark would need to endorse the Parliamentary
Assembly’s legally uncertain funding mechanism. If it chooses to take
the confiscation route, Denmark should consider supporting the idea
of a UN-created Registry of Frozen Assets.

Whichever funding route it supports, Denmark should work with its
allies to ensure that national reconstruction or property restitution pro-
grammes are designed in a way that does not impair victims’ reparations.
Such a victim-centred approach to reparations would have at least two
components. First, it would make reparations available as soon as pos-
sible to all survivors of atrocity crimes during Russia’s war on Ukraine.
Second, it would not limit individual reparations to the victims of Rus-
sian atrocities committed after the 2022 invasion, but rather encompass
all victims of these atrocities.
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Resumé og anbefalinger

Denne rapport undersoger transitional justice-mekanismer, der kan mu-
liggore, at Rusland holdes ansvarlig for sin ulovlige invasion af Ukraine,
mens konflikten fortsat er i gang. Tidligere analyser har primert fokuse-
ret pd muligheder for strafferetlig forfolgelse. Denne rapport udforsker
derimod tre andre vigtige aspekter af transitional justice: sandhed, garan-
tier for ikke-gentagelse og erstatninger.

Rapporten konkluderer, at internationale “fact finding”-missioner,
sisom FN’s uathengige internationale undersogelseskommission om
Ukraine, er det mest virkningsfulde instrument med hensyn til at afklare
sporgsmal om sandhed angiende den igangvarende konflikt. Med hen-
syn til garantier for ikke-gentagelse har unilaterale sanktioner fra over 40
lande gjort Rusland til verdens mest sanktionerede land. Konfiskering
af aktiver udger en yderligere hindhavelsesmekanisme. Ukraines be-
strebelser inden for sikaldt /ustration, herunder straffe for kollaboration
samt potentiel ny lustrationslovgivning, skaber udfordringer med hen-
syn til rimelighed og effektivitet.

Nar det kommer til erstatninger, udger The International Claims
Commission and Compensation Fund (ICCU) den mest lovende me-
kanisme. Der er dog stadig vasentlige juridiske og praktiske udfordrin-
ger, iser med hensyn til finansiering. Konfiskering af indefrosne russiske
statsaktiver (med en ansliet veerdi af 300 mia. USD) kunne give adgang
til at tilvejebringe betydelig kompensation. En siadan tilgang rejser imid-
lertid vanskelige sporgsmal om statsimmunitet og lovligheden af sadan-
ne modforanstaltninger.

Analysen understreger, at effektiv zransitional justice i Ukraine kre-
ver mekanismer, der bdde kan fungere uden russisk samtykke og sikre
international legitimitet. Rapportens overordnede budskab er derfor,
at Danmark — som en af Ukraines tatteste allierede — bor stotte inte-
grerede tilgange til zransitional justice, der sikrer sammenheng mellem
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forskellige mekanismer, samtidig med at ukrainske civilsamfundsakterer
stottes. De folgende anbefalinger skal ses i dette lys.

Sandhed

Danmark har gentagne gange anerkendt og bidraget til at skabe opmaerk-
somhed om det arbejde, der udfores af internationale “fact finding”-mis-
sioner angdende Ukraine. Man har fra dansk side ogsa offentligt stottet
arbejdet i Eurojusts Joint Investigatve Team for Ukraine. Det bor vare
en dansk prioritet at fortsette denne stotte, da dokumenteringen af
Ruslands internationale forbrydelser og andre alvorlige menneskerettig-
hedskraenkelser i Ukraine er en vasentlig del af spergsmalet om sandhed
i relation til konflikten — og er muligt, mens konflikten pagar.

Hvad angér nationale “sandhedsmekanismer”, har Danmark forplig-
tet sig til at bidrage til styrkelsen af lokale aktorer og myndigheders kon-
flikthindteringskapacitet i Ukraine. Denne forpligtelse kan realiseres
ved, at Danmark offentligt opfordrer til og stotter en sandhedskommis-
sion for Ukraine, nar konflikten er afsluttet. Selv uden russisk deltagel-
se vil en sadan kommission vare et nyttigt redskab med henblik pa at
kunne dokumentere kollaboration mellem ukrainske regeringsembeds-
folk og Rusland. Denne slags dokumentation vil vere afgerende for at
fremme (gen)opbygningen af velfungerende ukrainske regeringsinstitu-
tioner, uanset om det organiseres i regi af /ustration-mekanismer eller pa
anden vis.

Garantier for ikke-gentagelse

Det er sandsynligt, at Ukraine vil fortsette med at forfelge en strafferet-
lig lustration-dagsorden, og at der samtidig vedtages en ny lustration-lov,
der ikke indeberer tids- og ressourcekravende individuelle straffesager.
Danmark er i en god position til at kunne hjelpe den ukrainske regering
med at sikre, at bade strafferetlig og ikke-strafferetlig lustration forfolges
pa en retferdig mide.

Hvad angar strafferetlig ustration kan Danmark med fordel opfordre
Ukraines Rada til at tydeliggore den noget vage artikel 111 i den ukra-
inske straffelov. Samtidig ber Danmark opfordre Ukraine til at indfore
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en inkluderende og forsonende /ustration-lovgivning. En sidan tilgang,
som ikke automatisk udelukker offentlige embedsfolk fra fremaderettede
stillinger, vil mindske risikoen for, at Ukraine mister nedvendig eksperti-
se, nar konflikten er ovre. Den vil ogsd minimere risikoen for modstand
blandt personer i besatte omréader, der sympatiserer med Rusland. Dan-
mark ber desuden tilskynde til, at Ukraine undlader at give prasidenten
mulighed for at benade embedsmand, der er omfattet af lustration.

Derudover ber Danmark fortsat stotte bade eksisterende og nye
sanktioner mod Rusland, da de fortsat er det mest effektive ikke-mili-
tere redskab i bestrebelserne pa at overbevise Rusland om at afslutte
invasionen og forhandle en varig fred.

Erstatninger

Den planlagte International Claims Commission and Compensation
Fund (ICCU) er den mest lovende mekanisme til at sikre, at Ukraine
og de enkelte ukrainske ofre modtager erstatning for Ruslands folkerets-
stridige handlinger. Danmark ber fortsat stotte oprettelsen af ICCU.
De to foresldede finansieringsmekanismer har imidlertid hver deres
problemer: EU-Kommissionens anbefaling til medlemsstaterne om at
allokere okonomiske midler til ICCU er muligvis ikke praktisk mulig,
mens forslaget fra Europarddets Parlamentariske Forsamling om at over-
drage indefrosne russiske statsaktiver til ICCU kan vere i strid med den
statslige immunitet. Hvis man fra dansk side er villig til at bidrage med
midler til ICCU og mener, at andre stater ogsa vil vere villige til at bi-
drage, ville EU-kommissionens finansieringsmekanisme vare den bedste
losning. Hvis ikke, vil Danmark — medmindre man ensker at opgive
selve ideen om en ICCU - vare nedet til at stotte den juridisk set mere
usikre finansieringsmekanisme foresliet af Europarddets Parlamentari-
ske Forsamling. Hvis Danmark valger at fokusere pd konfiskeringer, bor
man overveje at stotte idéen om et FN-register over indefrosne aktiver.

Uanset hvilken finansieringsmodel man stotter, bor Danmark sam-
arbejde med sine allierede om at sikre, at nationale genopbygningspro-
grammer samt programmer for tilbageforsel af ejendom udformes pa en
made, der ikke gir ud over ofrenes krav om erstatning. En sddan offer-fo-
kuseret tilgang til erstatninger ville have mindst to komponenter. For det
forste ville den gore erstatninger tilgengelige s& hurtigt som muligt for
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alle, der har overlevet grusomheder og forbrydelser begiet under Rus-
lands aggression. For det andet ville den omfatte individuelle erstatnin-
ger til alle ofre for Ruslands forbrydelser, bade for og efter invasionen i
2022.









Introduction

On 14 November 2022, the United Nations General Assembly voted
overwhelmingly to affirm that Russia “must be held to account for any
violations of international law in or against Ukraine, including its ag-
gression in violation of the Charter of the United Nations, as well as any
violations of international humanitarian law and international human
rights law.”! The international community’s condemnation of Russia’s ag-
gression against Ukraine was not surprising, because the consequences
of the invasion have been catastrophic — as of early 2024, there have been
more than 200,000 Ukrainian soldiers and civilians killed, 6.7 million
Ukrainians externally displaced with another 3.7 million internally dis-
placed, $700 billion in direct damage to Ukraine and $1 trillion in indi-
rect damage elsewhere, and 10 billion individuals worldwide harmed by
shortages of Ukrainian exports, particularly grain.* All of those numbers
will continue to climb until the war ends.

States, international organisations, NGOs and scholars have over-
whelmingly promoted one form of accountability for Russia’s unlaw-
ful invasion of Ukraine: criminal prosecutions of the government and
military leaders responsible for Russia’s crime of aggression and for the
innumerable war crimes and crimes against humanity that have been
committed during the conflict. That is particularly true of Ukraine itself,

1. UNGA Res. ES-11/5 (2022), € 2.
2. See, e.g., Anja Mihr, “Transitional Justice in Ukraine,” in Anja Mihr & Chiara Pierobon
(eds.), Polarization, Shifting Borders and Liquid Governance (Springer, 2023), 417.
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which has been described as having a “hyper-focus” on criminal respon-
sibility since 2022.?

Criminal prosecution, however, is not the only mechanism of ac-
countability for violations of international law. Accountability is “a
broad term,” one that includes “not only criminal responsibility, but
also non-judicial measures” such as truth, reparations and guarantees
of non-recurrence. It is particularly important to consider the role that
non-criminal accountability mechanisms might play in the conflict be-
tween Russia and Ukraine — which actually began in 2014, with Russia’s
unlawful occupation and annexation of Crimea® — for three basic rea-
sons. First, given that the conflict is both international and ongoing, it is
highly unlikely that the Russian political and military leaders most de-
serving of criminal prosecution will end up in a Ukrainian or European
dock anytime soon. Second, even if some Russian leaders do eventually
face prosecution, the sheer magnitude of Russia’s human-rights viola-
tions mean that “international legal responses... would not be sufficient
to address the needs of victims and to promote reconciliation within
Ukraine after the war’s end.”® Third, Ukraine began developing and im-
plementing various non-criminal transitional-justice mechanisms even
before Russia’s invasion in 2022, responding to demands by survivors
and domestic human-rights organisations.

Taken together, truth, justice, reparations and guarantees of non-re-
currence (GNRs) constitute the four central pillars of “transitional jus-
tice” (TJ).” Transitional justice has traditionally been understood as a
“set of measures that can be implemented to redress the legacies of mas-
sive human rights abuses” after an armed conflict has drawn to a close.®
More recently, however, “there has been a discernible shift from the pur-
suit of accountability strategies after the cessation of armed hostilities on

3. Chhime Namdol Sherpa & Robin Van Der Lugt, Geneva Academy Research Brief: Navigat-
ing Pathways Toward Transitional Justice in Ukraine (7 Oct. 2024), 12.

4. Report of the Independent International Commission of Inquiry on Ukraine, A/HRC/52/62
(15 Mar. 2023), €€ 103, 105.

5. See, eg., UNGA Res. 68/262 (2014), € 1.

6. Louise Mallinder, “The Role of Transitional Justice in Ukraine,” QPOL (4 April 2022),
http://qpol.qub.ac.uk/the-role-of-transitional-justice-in-ukraine/

7. Sherpa & Van Der Lugt, supra note 3, 4.

8. Pablo de Greiff, “Theorizing Transitional Justice,” in Melissa S. Williams & Jon Elster (eds.),
Transitional Justice (NYU Press, 2012), 31-77.
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the one hand, and in the aftermath of political transitions on the other,
to attempts to achieve accountability for atrocities even before a political
settlement of armed conflict has been reached.”

Given recent scholarly emphasis on transitional justice in the midst of
armed conflict, now is an opportune time to survey the various kinds of
non-criminal accountability mechanisms that could play a role in hold-
ing Russia responsible for the damage its criminal invasion of Ukraine
has caused. Such a survey is particularly appropriate given Denmark’s
oft-stated commitment to assisting Ukraine in ways that extend beyond
the battlefield. In April 2024, for example, Denmark and 43 other states
issued a joint political declaration affirming the signatories’ commitment
“to enhancing collective action to ensure accountability for all violations
of international law committed in or against Ukraine” and to promoting
“effective actions and increased coordination to address such violations,
including both judicial and broader transitional justice approaches as
appropriate.”’? Similarly, four months later, speaking at the Fifth Judicial
Forum in Kyiv, the Deputy Head of Mission of the Danish Embassy in
Ukraine, Jens Alsbirk, emphasised Denmark’s commitment to assisting
Ukrainian efforts at transitional justice."!

FACT BOX

Denmark has been one of Ukraine’s most steadfast allies since Rus-
sia’s full-scale invasion in 2022. In terms of financial support, for
example, Denmark provided 58.6 billion DKK to Ukraine, includ-
ing 5.2 billion in civilian development assistance, between February
2022 and November 2024. The latter amount makes Ukraine the
largest recipient of Danish development assistance.'? That support is

9. Par Engstrom, “Transitional Justice and Ongoing Conflict,” in Chandra Sriram et al. (eds.),
Transitional Justice and Peacebuilding on the Ground (Taylor & Francis, 2012), 42.

10. Government of the Netherlands, Political Declaration of the Ministerial Conference
on Restoring Justice for Ukraine (2 April 2024), https://www.government.nl/min-
istries/ministry-of-foreign-affairs/documents/diplomatic-statements/2024/04/02/
political-declaration-of-the-ministerial-restoring-justice-for-ukraine-conference

11.  Ministry of Foreign Affairs, Administration of Justice in Conditions of War: Denmark and
UNDP Support the Fifith Judicial Forum (27 Aug. 2024), https://ukraine.um.dk/en/news/
denmark_and_undp_support_the_fifth_judicial_forum

12.  Ministry of Foreign Affairs, Draft Strategic Framework: Denmark’s Partnership with Ukraine
July 2025 — June 2028 (5 Dec. 2024), 4.
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set to continue. In its Draft Strategic Framework for the years 2025-
2028, Denmark pledges to “strengthen its partnership with Ukraine
with the overall vision of strengthening Ukraine’s resilience and de-
livering on the urgent basic social needs of its people, as well as

contributing to the democratic and institutional reform processes.”*?

This report, which is based on extensive desk research into public state-
ments by states and the relevant scholarly literature, is divided into three
sections. Section 2 offers a general overview of the mechanisms associ-
ated with transitional justice. Section 3 examines those accountability
mechanisms in the specific context of Ukraine, emphasizing the ones
that can be most plausibly pursued while the conflict between Ukraine
and Russia is ongoing and without Russia’s consent. And finally, Section
4 presents recommendations concerning how Denmark can best pro-
mote efforts to achieve transitional justice in Ukraine both individually
and in concert with its allies in the EU and NATO.

Before proceeding, a caveat. This report focuses specifically on transi-
tional-justice mechanisms that have some connection to holding Russia
accountable for its internationally wrongful acts. It thus excludes certain
aspects of transitional justice, such as memorialisation,' that may con-
tribute to political or social reconciliation within a victimised communi-
ty but have only an attenuated connection to accountability.

13. Ibid., 5.

14.  Memorialisation is often considered a fifth pillar of transitional justice. See, e.g., Special
Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees of Non-Recur-
rence, Memorialization Processes in the Context of Serious Violations of Human Rights and
International Humanitarian Law: The Fifth Pillar of Transitional Justice, A/JHRC/45/45 (9
July 2020), € 1.



Transitional Justice Mechanisms

As noted above, transitional justice is normally divided into four pillars:
(1) truth; (2) guarantees of non-occurrence; (3) reparations; and (4) jus-
tice.” This section presents a detailed overview of the specific accounta-
bility mechanisms that are associated with the first three pillars, leaving
a discussion of justice to the ample scholarly literature on the subject.

2.1. Truth

According to the UN Principles for the Protection and Promotion
of Human Rights Through Action to Combat Impunity (“UN Prin-
ciples”),'® “[e]very people has the inalienable right to know the truth
about past events concerning the perpetration of heinous crimes and
about the circumstances and reasons that led, through massive or sys-
tematic violations, to the perpetration of those crimes.”'” The right to

15. 'The four pillars are normally presented in the following order: (1) truth; (2) justice; (3)
reparations; and (4) guarantees of non-recurrence. I have rearranged them in this report for
logic and clarity.

16. International Law Commission, Updated Set of Principles for the Protection and Promo-
tion of Human Rights Through Action to Combat Impunity, E/CN.4/2005/102/Add.1
(8 Feb. 2005). Although the UN Principles have no formal legal status, they “are today
widely accepted as constituting an authoritative reference point for efforts in the fight
against impunity for gross human rights and serious international humanitarian law viola-
tions.” Geneva Academy, The United Nations Principles to Combat Impunity: A Commen-
tary (March 2018), https://www.geneva-academy.ch/research/our-clusters/past-projects/
detail/6-the-united-nations-principles-to-combat-impunity-a-commentary

17. UN Principles, supra note 16, 7.
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truth encompasses both international and national transitional-justice
mechanisms. But the right to truth is also inextricably linked to the
other transitional-justice pillars, because it “provides a vital safeguard

'8 and is “related to the duty of the

against the recurrence of violations”
state to protect and guarantee human rights, carry out effective investi-

gations, and guarantee effective remedies and reparation.”"’

1. International Mechanisms

At the international level, the right to truth is promoted primarily
through investigative mechanisms created by the UN: Commissions of
Inquiry, Commissions on Human Rights, and Fact-Finding Missions.
Such UN-mandated investigative bodies have become increasingly com-
mon over the past two decades, “being used to respond to situations of
serious violations of international humanitarian law and international
human rights law, whether protracted or resulting from sudden events,
and to promote accountability and counter impunity”* Fact-finding
bodies have been created by the Security Council (such as the 2013
International Commission of Inquiry for the Central African Republic);
the General Assembly (such as the 2016 International, Impartial and
Independent Mechanism for Syria); the Humans Rights Council (such
as the 2020 Independent Fact-Finding Mission on Libya); the Secre-
tary-General (such as the 2016 International Commission of Inquiry
for Mali); and the High Commissioner for Human Rights (such as the
2017 mission to Bangladesh).

For many years, UN-mandated investigative bodies were limited
to fact-finding. More recent ones, however, have applied criminal-law
standards and methodologies in order to promote the prosecution of
international crimes. The International, Impartial and Independent
Mechanism (IIIM) for Syria, for example, is explicitly empowered “to
collect, consolidate, preserve and analyse evidence of violations of inter-

18. Elisenda Calvet-Martinez, “Transitional Justice in the Context of the War in Ukraine,”
GDG (June 2023), https://geopolitique.cu/en/articles/transitional-justice-in-the-context-of
-the-war-in-ukraine/

19.  Ibid.

20. United Nations Human Rights Council, International Commissions of Inquiry, Commissions
on Human Rights, Fact-Finding Nissions and Other Investigations, https://www.ohchr.org/
en/hr-bodies/hrc/co-is



2.1. Truth

national humanitarian law and human rights violations and abuses and
to prepare files in order to facilitate and expedite fair and independent
criminal proceedings, in accordance with international law standards, in
national, regional or international courts or tribunals.”*!

2. National Mechanisms

A truth commission is the primary national transitional-justice meas-
ure associated with the right to truth. Truth commissions are “official,
temporary, non-judicial fact-finding bodies that investigate a pattern of
abuses of human rights or humanitarian law, usually committed over a
number of years.”** The first truth commission was created in Uganda in
1974, and since then more than SO commissions have been established
at the national level — most famously Argentina’s Comisidn Nacional
sobre la Desaparicidn de Personas, created in 1983, and South Africa’s
Truth and Reconciliation Commission, created in 1995. Truth commis-
sions traditionally relied on the testimony of victims, perpetrators and
witnesses, along with documentary evidence obtained from the govern-
ment responsable for the human-rights violations. More recent ones,
however, such as the Colombian Truth Commission (2016), have also
made use of “new technologies and methods to analyze a broader range
of data sources, including social media, audiovisual files, and forensic
evidence.”?

Truth commissions aim to establish the facts and circumstances of
past human-rights violations while also identifying their root causes
and consequences. In doing so, they contribute to the non-recurrence of
abuses — as well as the promotion of restorative justice — by “rebuilding
civic trust, restoring the dignity of victims and survivors, and reaffirming
the specific moral fabric of a society.”*

There is some empirical evidence that truth commissions promote
democratic participation, encourage states to respect human rights, and

21. UNGA Res. 71/248 (11 Jan. 2017), € 4.

22. UN Principles, supra note 17, 6.

23. Mara Revkin et al., “Evidence-Based Transitional Justice: Incorporating Public Opinion
into the Field, with New Data from Iraq and Ukraine,” Yale Law Journal 133 (Mar. 2024),
1601-02.

24. Calvet-Martinez, supra note 18, 5.
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provide emotional benefits for victims.”® At the same time, however,
truth commissions have their limitations. Truth commissions are often
“politicized by the... victors of conflict in order to punish or settle scores
with opponents, construct a selective or biased historical narrative, or
achieve other strategic objectives that may be inconsistent with the best
interests of victims.”** Moreover, not all truth commissions succeed at
rebuilding social trust. A 1998 national poll found, for example, that
nearly two-thirds of South Africans believed that the country’s Truth
and Reconciliation Commission actually caused relations between the
races to deteriorate.”’

2.2. Non-Recurrence

According to the UN Principles, states have a responsibility to “ensure
that victims do not again have to endure violations of their rights.”*
Guarantees of non-recurrence are thus forward-looking transitional
justice measures designed to prevent the recurrence of human-rights
abuses. When such abuses are committed between states, GNRs are an
inherent part of state responsibility: according to Art. 30 of the Articles
on Responsibility of States for Internationally Wrongful Acts, a state
that commits an internationally wrongful act is obligated “to cease that
act, if it is continuing,” and “to offer appropriate assurances and guaran-
tees of non-repetition, if circumstances so require.””

As the UN Secretary-General has noted, GNRs are “a broad catego-
ry of measures, the content of which ought to be determined in each spe-
cific context by an in-depth analysis of the type of violations and abuses
that occurred, the ways in which they were committed, their root caus-
es, their impacts on victims and communities and how they can best be

25. Revkin et al., supra note 23, 1603.

26. Ibid.

27.  See Priscilla B. Hayner, Unspeakable Truths (Routledge, 2001), 156.

28.  UN Principles, supra note 17, 17.

29. International Law Commission, Articles on Responsibility of States for Internationally Wrong-
ful Acts (Nov. 2001), Art. 30.
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prevented in the future.”* In the context of an armed conflict between
states, GNRs can take many forms — both international and national.

1. International

At the international level, guarantees of non-recurrence can be imposed
in three different ways relevant to Ukraine: (1) by the International
Court of Justice (ICJ); (2) by the European Court of Human Rights
(ECtHR); and (3) through multilateral sanctions.”

a. International Court of Justice

Article 36(2)(d) of the IC]J Statute provides the Court with broad dis-
cretion in contentious cases concerning “the nature or extent of the rep-
aration to be made for the breach of an international obligation.” Such
reparation, the Court’s jurisprudence makes clear, includes the right —
but not the obligation - to impose GNRs on the breaching state.””

Although states have traditionally been reluctant to seck guarantees
of non-recurrence at the ICJ in contentious cases,” that may well be
changing, as illustrated by South Africa’s 2023 case alleging that Israel
is committing genocide in Gaza and Nicaragua’s 2024 case alleging that
Germany is abetting that genocide, each of which seek GNRs against
the state allegedly responsible for the internationally wrongful act. More
than 30 states, as well as the African Union, the Arab League and the
Non-Aligned Movement, have expressed support for South Africa’s case,
and nearly 10 states have sought to formally intervene in the case on
South Africa’s behalf.

For its part, the Court has become increasingly willing to impose
GNRs on states that have committed wrongful acts, with the remedial
mechanisms ranging from “the instruction to withdraw administrative,
police and military forces from foreign land” to “the order to review the

30. Guidance Note of the Secretary General, Transitional Justice: A Strategic Tool for People,
Prevention and Peace (11 Oct. 2023), 20.

31. 'The qualifier “relevant to Ukraine” is important. There are obviously other mechanisms that
can impose GNRs, such as the Inter-American Court of Human Rights. This report does
not discuss mechanisms that cannot play a role in ending Russia’s invasion of Ukraine.

32. Maja Davidovic, “The Law of ‘Never Again’: Transitional Justice and the Transformation of
the Norm of Non-Recurrence,” International Journal of Transitional Justice 15 (2021), 388.

33, Jbid.
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legality of detentions.”* Indeed, in South Africa v. Israel, having found
plausible the commission of genocide in Gaza, the Court ordered Israel
to take all measures within its power “to prevent the commission of all
acts within the scope of Article II of [the Genocide] Convention,” to
“prevent and punish the direct and public incitement to commit geno-
cide” and to “enable the provision of urgently needed basic services and
humanitarian assistance to address the adverse conditions of life faced by

Palestinians in the Gaza Strip.”*

b. European Court of Human Rights

The ECtHR also has the ability to issue binding judgments that include
guarantees of non-recurrence. Such GNRs take two forms: individual
measures to provide restitutio in integrum (“restoration to original con-
dition”) to an applicant whose rights under the Convention have been
violated; and general measures that seck to remedy systemic or structural
problems in a state that has been found in breach of the Convention.*
That twin power has led one former UN Rapporteur to describe the
Court and the Convention it applies as “an institutional articulation of
the principle of non-recurrence.”?’

Although the ECtHR has always had the power to impose GNRs, its
carly jurisprudence exhibited a strong preference for declaratory judg-
ments that did not specify how a state should remedy a violation of the
Convention. Over the past two decades, however, that has changed:
driven by the failure of many states to implement its judgments, the
Court has “moved away from its formerly limited, declaratory approach
to remedial measures by sometimes being specific, or even prescriptive,
in the non-monetary individual measures and/or general measures indi-

34. Marcus Schnetter, “Remedies at the International Court of Justice: A New Analytical Ap-
proach,” Bucerius Law Journal 1 (2017), 88.

35.  Application of the Convention on the Prevention and Punishment of the Crime of Genocide in
the Gaza Strip (South Africa v. Israel), Summary of the Order of 26 January 2024 (2024),
7, https://www.icj-cij.org/node/203454.

36. Alice Donald & Anne-Katrin Speck, “The European Court of Human Rights’ Remedial
Practice and its Impact on the Execution of Judgments,” Human Rights Law Review 19
(2019), 89.

37. Fionnuala Ni Aoldin, Transitional Justice and the European Convention on Human Rights
(Oct. 2017), 14, hteps://www.geneva-academy.ch/joomlatools-files/docman-files/ Transi-
tional%20Justice%20and%20the%20European%20Convention%200n%20Human%20
Rights.pdf
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cated.”*® The most far-reaching tool the Court has used to impose such
specific GNRs is the pilot-judgment programme, which “establishes the
existence of a violation of the ECtHR being at the basis of a consider-
able number of applications and entailed by a systematic or structural
dysfunction under national law.”* When issuing a pilot judgment, the
Court “requests the adoption of general measures such as legislative
ones, administrative acts as well as judicial forms of redress, all aimed at
solving the root cause of the structural violation.”*

Pilot judgments imposing GNRs, however, are far less common than
judgments that refer to Art. 46 of the Convention, which provides that
“[t]he High Contracting Parties undertake to abide by the final judg-
ment of the Court in any case to which they are parties.” From the per-
spective of non-recurrence, that imbalance is troubling, because general
measures, which require states to engage in more far-reaching reform
than individual measures, are an inherent part of pilot judgments. That
said, studies have shown that the ECtHR has become increasingly will-
ing in recent years to impose general measures in Art. 46 judgments.*!

¢. Multilateral Sanctions

Multilateral sanctions adopted by the Security Council pursuant to
Chapter VII of the UN Charter are a particularly powerful mechanism
for encouraging a state to stop violating its international obligations and
to not repeat its wrongful behaviour. The Council has established 31
sanctions regimes since 1966 against states, organised armed groups and
individuals,* ranging “from comprehensive economic and trade sanc-
tions to more targeted measures such as arms embargoes, travel bans,
and financial or commodity restrictions.”® The general legality of such

38. Donald & Speck, supra note 36, 84.

39. Beatrice 1. Bonafe, “Universal Civil Jurisdiction and Reparation for International Crimes,”
in Serena Forlati & Pietro Franzina (eds.), Universal Civil Jurisdiction: Which Way Forward?
(Brill, 2021), 112.

40.  Ibid.

41. Donald & Speck, supra note 36, 89.

42. Southern Rhodesia, South Africa, the Former Yugoslavia (2), Haiti (2), Angola, Liberia (3),
Eritrea/Ethiopia, Rwanda, Sierra Leone, Céte d'Ivoire, Iran, Somalia/Eritrea, ISIL (Da'esh)
and Al-Qaida, Iraq (2), Democratic Republic of the Congo (DRC), Sudan, Lebanon, Dem-
ocratic People’s Republic of Korea (DPRK), Libya (2), the Taliban, Guinea-Bissau, Central
African Republic, Yemen, South Sudan and Mali.

43.  UNSC, Sanctions, https://main.un.org/securitycouncil/en/sanctions/information
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multilateral sanctions is beyond question, given that Art. 41 of the UN
Charter empowers the Council to determine “what measures not in-
volving the use of armed force are to be employed to give effect to its
decisions” and to “call upon the Members of the United Nations to ap-
ply such measures.” Indeed, Art. 41 specifically identifies sanctions as a
possible non-forcible measure.

2. National

At the national level, guarantees of non-recurrence can be imposed in
three different ways relevant to Ukraine: (1) by lustration; (2) through
unilateral sanctions; and (3) through asset confiscation.*

a. Lustration

The UN Principles provide that, in order to guarantee that violations do
not recur, “[p]ublic officials and employees who are personally respon-
sible for gross violations of human rights, in particular those involved
in military, security, police, intelligence and judicial sectors, shall not

continue to serve in State institutions.”*

Lustration laws are thus “spe-
cial, transitional public employment laws™* that regulate “the process
of examining whether a person holding certain higher public positions
worked or collaborated with the repressive apparatus of” a particular
government.”

Scholars have identified three basic lustration models: exclusive,
inclusive and reconciliatory. Exclusive lustration, such as in the Czech
Republic, automatically disqualifies targeted officials from holding pub-
lic ofhice. Inclusive lustration, such as in Hungary, permits targeted ofh-
cials to continue to hold office as long as they provide a full account of
their role in human-rights abuses. And reconciliatory lustration, such as

in Poland, permits targeted officials to continue to hold office as long

44.  Sanctions and asset confiscation are not, “strictly speaking,” forms of transitional justice. Yet
they have often been discussed in the context of transitional justice in Ukraine, so they are
included here. See, e.g, Calvet-Martinez, supra note 18, 14.

45.  UN Principles, supra note 17, 18.

46. Roman David, “Lustration in Ukraine and Democracy Capable of Defending Itself” in
Cynthia M. Horne & Lavinia Stan (eds.), Transitional Justice and the Former Soviet Union
(Cambridge University Press, 2018), 138-39.

47.  Roman David, “Lustration Laws in Action: The Motives and Evaluation of Lustration Policy

in the Czech Republic and Poland (1989-2001),” Law & Social Inquiry 28 (2003), 387-439.
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as they not only confess wrongdoing but also seck forgiveness for their
misdeeds.*®

The ECtHR has upheld the legality of lustration in a number of cas-
es, beginning with Matyjek v. Poland in 2007.% It has insisted, however,
that lustration laws must satisfy four requirements: (1) accessibility and
foreseeability; (2) a non-punitive purpose; (3) domestic authorisation
through adequately specific legislation; and (4) impermanence.”

When carried out well, the different forms of lustration can promote
democratic governance, prevent government officials from collaborating
with unfriendly governments, and limit misconduct such as corruption
and fraud.>’ Moreover, because they do not require proof of individual
guilt beyond a reasonable doubt, all forms of lustration are faster, less
resource-intensive, and able to deal with far greater numbers of suspects
than criminal trials.>?

That said, lustration has its drawbacks. Exclusive lustration is the fast-
est and least resource-intensive form, but “excluding large swaths of so-
ciety from a new government can generate resentment and resistance.”>®
The US learned that lesson the hard way following their heavy-hand-
ed “de-Ba'thification” programme in Iraq, which alienated Sunni Arabs
— who viewed it as collective punishment — and exacerbated sectarian
tensions.” Exclusive lustration can also deprive a country of leadership
and expertise it needs to function in the aftermath of conflict. Inclusive
lustration avoids those drawbacks by providing government officials
with a path to remain in their positions, but it has been shown to gener-
ate lower public trust in government than exclusive lustration, because
official confessions are often seen as self-serving. Most transitional-jus-
tice scholars, therefore, believe that reconciliatory lustration, which adds
apology to confession, is the most useful form of lustration overall® -

48.  Yuliya Zabyelina, “Lustration Beyond Decommunization: Responding to the Crimes of the
Powerful in Post-Euromaidan Ukraine,” State Crime 6 (Spring 2017), 57.

49. Ni Aoldin, supra note 37, 39.

50. Ibid., 40.

51. Zabyelina, supra note 23, 58.

52. Freedom House, Freedom in the World 2015: Ukraine (2015), https://freedomhouse.org/
sites/default/files/01152015_FIW_2015_final.pdf

53.  Revkin et al. supra note 36, 1607.

54. Ibid.

55. Zabyelina, supra note 23, 58.
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even if it (like inclusive lustration) does not guarantee non-recurrence of
wrongdoing as effectively as exclusive lustration.

b. Unilateral Sanctions
“Unilateral sanction” is a generic term that refers “to non-military re-
strictive measures imposed by states against others without or beyond
an existing UN sanctions regime.” Unilateral sanctions can be imposed
by individual states acting alone or by groups of states acting collectively
through regional organisations.”” Western states have often imposed
such sanctions on states in the Global South, both individually and col-
lectively. The US is an example of the former; the EU is an example of
the latter. Both have responded to political repression and widespread
human-rights abuses by unilaterally sanctioning, inter alia, Myanmar,
Syria, Belarus, Venezuela and Russia.*®

States in the Global South have consistently argued that unilateral
sanctions violate basic principles of international law such as sovereignty,
non-intervention and self-determination. Indeed, the General Assem-
bly’s Third Committee has adopted a resolution condemning unilater-
al sanctions every year since 1996.%” That position, however, has always
been rejected by Western states. The EU, for example, has long taken
the position that unilateral sanctions are “admissible in certain circum-
stances, in particular when necessary in order to fight terrorism and the
proliferation of weapons of mass destruction, or to uphold respect for

human rights, democracy, the rule of law and good governance.”®

56. Julia Schmide, “The Legality of Unilateral Extra-territorial Sanctions under International
Law,” Journal of Conflict & Security Law 27 (2022), 60.

57.  Alexandra Hofer, “The Developed/Developing Divide on Unilateral Coercive Measures:
Legitimate Enforcement or Illegitimate Intervention?” Chinese Journal of International Law
16 (2017), 177. Most scholars consider collective sanctions to be unilateral only when im-
posed on a non-member state, where the targeted state has not consented ex anze — through
membership - to being sanctioned. /bid.

58.  Ibid., 201-03. Sanctions against Russia for the annexation of Crimea in 2014 and the inva-
sion of Ukraine in 2022 will be discussed in Section 3.

59. Ibid., 186.

60. Statement Made on Behalf of the EU Before the UNGA Second Committee, A/C.2/62/
SR.28 (16 Nov. 2007), € 30.
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¢. Asset Confiscation

States can also promote the non-recurrence of human-rights violations
by confiscating assets as a penalty for a criminal conviction. Tradition-
ally, asset confiscations were limited to crimes such as drug trafficking.
More recently, however, the European Commission adopted a Directive
that specifically criminalises multiple types of sanctions-related miscon-
duct, such as “the violation of individual measures (i.e., asset freezes and
travel bans), the violation of economic and financial sectoral measures
and arms embargoes as well as the circumvention of EU sanctions.”®!

When the Directive is transposed into national law, EU states will be
able to punish sanctions-related offences not only with imprisonment
and fines, but also by confiscating assets that are linked to the violations.
Indeed, confiscation will be possible even when the assets in question
cannot be considered “proceeds or instrumentalities” of criminal activi-
ty, although the new Directive limits such confiscation to specific types
of sanctions evasion — such as where alisted person transfers or disposes
of frozen assets or lies to conceal those assets — and imposes strict proce-
dural requirements on confiscation proceedings.®*

Although conviction-based confiscation regimes — in the EU and in
other states, such as the UK® - are important GNRs, they are obviously
limited by the need to convict designated individuals of specific crimes
and to connect specific assets to sanctions evasion. The investigations
necessary to prove the defendant’s guilt beyond a reasonable doubt and
to establish that particular assets can be confiscated will be resource in-
tensive and time-consuming. Conviction-based asset confiscations are
thus more likely to be the exception than the rule when individuals vio-
late sanctions.

61. Peter Csonka & Lucia Zoli, “The New Directive on the Violation of Union Restrictive
Measures in the Context of the EPPO,” Eucrim (2024), 77.

62. Ibid., 76.

63. Leanna Burnard & Mira Naseer, “Sanction. Confiscate. Compensate. How Russian Money
Can Be Repurposed as Reparations for Ukrainian Victims,” GDG (June 2023), hteps://
geopolitique.eu/en/articles/how-russian-money-can-be-repurposed-as-reparations-for-
ukrainian-victims/
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2.3. Reparations

According to the UN Principles, “[a]ny human rights violation gives
rise to a right to reparation on the part of the victim or his or her ben-
eficiaries, implying a duty on the part of the State to make reparation
and the possibility for the victim to seek redress from the perpetrator.”®*
That requirement is an inherent aspect of state responsibility: as the ICJ
held in the seminal Gabcikovo-Nagymaros Project case, it is “a well-estab-
lished rule of international law that an injured State is entitled to obtain
compensation from the State which has committed an internationally
wrongful act for the damage caused by it.”®

The right to reparation is broad, covering “all injuries suffered by vic-
tims of human-rights violations and breaches of international humani-
tarian law” and including “measures of restitution, compensation, reha-
bilitation, and satisfaction.”®® Restitution attempts to restore the victim
to the situation that existed before the wrongful act and can include res-
toration of liberty, return of property, and permission to return to one’s
place of residence. Compensation applies when restitution is not possible
and covers all economically assessable damage. Rebabilitation “concerns
itself with the functioning and wellbeing of victims through the provi-
sion of medical, psychological and psychosocial care, as well as social and
legal services.” And satisfaction is a “catch-all” category, one that includes
cessation of violations and symbolic reparations, such as acknowledging
wrongful acts and apologising for them.’

All four types of reparation play a role in transitional justice. Consid-
erable empirical evidence exists, however, that victims see restitution and
compensation as the most important.®®

64. UN Principles, supra note 17, 16.

65.  Gabctikovo-Nagymaros Project (Hungary/Slovakia), Judgment, 1997 1.CJ. 7, 91 (Sept. 25).
It is worth noting that the UN Guidelines on Remedy and Reparation emphasise that
“non-perpetrator” states should provide reparations to survivors as early as possible, par-
ticularly when the perpetrator state is unwilling to fulfil its international obligations. The
non-perpetrator state may then claim compensation from the perpetrator state. See UNGA
Res. 60/147 (2005), Annex, € 16.

66. UN Principles, supra note 17, 17.

67.  Eric Belgorodski, “Situating Reparations for Ukraine within a Broader Transitional Justice
Process,” International Journal of Transitional Justice 18 (2024), 419-20.

68.  See, e.g., Revkin et al., supra note 23, 1599.
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1. International
Three international mechanisms can provide reparations to the victims
of international crimes and other serious human-rights violations: (1)

the ICJ; (2) the ECtHR; and (3) a UN Compensation Commission.

a. International Court of Justice

The ICJ can award reparations for internationally wrongful acts in con-
tentious cases. Such reparations include compensation for both material
and non-material damage and extend “not only [to] direct injury to the
state in question but also... to its citizens or their property.”® Repara-
tions are not appropriate, however, simply to punish the state responsi-
ble for committing the wrongful acts.”

The IC]J recently issued its most important judgment concerning
reparations in international armed conflict, awarding the Democratic
Republic of Congo (DRC) $325 million in the Armed Activities case for
Uganda’s systematic violations of IHRL, IHL, and general internation-
al law during the conflict between them.”" In reaching that figure, the
Court followed the Permanent Court of International Justice’s holding
in the Factory ar Chorzéw case that “reparation must, as far as possible,
wipe out all the consequences of the illegal act.”’* Indeed, it held that
it could award on an “exceptional basis” a “global sum” to the wronged
state even where it was impossible to determine the precise amount of
damages the wrong state was due.”

b. European Court of Human Rights

The ECtHR can also order reparations, although “[a]warding of sums
of money to applicants by way of just satisfaction is not one of the
Court’s main duties but is incidental to its task under Article 19 of the

69. Malcom N. Shaw, International Law (6th ed., Cambridge University Press, 2008), 1101.

70. Diane Desierto, “The International Court of Justice’s 2022 Reparations Judgment in DRC
v. Uganda: ‘Global Sums’ as the New Device for Human Rights-Based Inter-State Disputes,”
EJIL: Talk! (14 Feb. 2022), hteps://www.¢jiltalk.org/the-international-court-of-justices-
2022-reparations-judgment-in-drc-v-uganda-a-new-methodology-for-human-rights-in-inter-
state-disputes/

71.  Armed Activities on the Territory of the Congo (Dem. Rep. Congo v. Uganda), Repara-
tions Judgment (9 Feb. 2022), https://www.icj-cij.org/public/files/case-related/116/116-
20220209-JUD-01-00-EN.pdf

72.  Factory at Chorzéw, Merits, Judgment No. 13, 1928, P.C.LJ., Series A, No. 17, p. 47.

73.  Armed Activities, Reparations Judgment, supra note 71, € 106.
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Convention of ensuring the observance by States of their obligations
under the Convention.””* When reparations are awarded, the Court’s
methodology closely resembles the IC]’s. The purpose of reparations,
pursuant to Art. 41 of the Convention, “is to compensate the applicant
for the actual harmful consequences of a violation,” and such compen-
sation can be awarded for both pecuniary and non-pecuniary damage.
For the former, the goal is restitutio in integrum: to place the applicant,
“as far as possible, in the position in which he or she would have been
had the violation found not taken place.”” For the latter, compensation
“is intended to provide financial compensation for non-material harm,
for example mental or physical suffering.”’® Like the ICJ, the ECtHR
will make an aggregate award for pecuniary and non-pecuniary damage

when the case warrants it.””

¢. UN Compensation Commission

The Security Council has the authority to create an international mech-
anism to provide reparations to the victims of a state’s wrongful acts.
The primary example is the UN Compensation Commission (UNCC),
which was established in 1991 to process claims and pay compensation
for damage that Iraq caused during its invasion of Kuwait the year be-
fore.”® The UNCC, a subsidiary organ of the Security Council, was
funded by the proceeds of Iraqi petroleum products, with the UN Com-
pensation Fund receiving a percentage of export proceeds that declined
over time — from 30% when the UNCC was created to 5% when it
completed work in 2022.”” As Hathaway et al. note, the UNCC was
designed not to punish Iraq for the invasion but to deliver “practical

74. ECHR, Practice Directions, Just Satisfaction Claims, 66, https://www.echr.coe.int/
documents/d/echr/PD_satisfaction_claims_ ENG

75. Ibid., 67.

76. Department for the Execution of Judgments of the European Court of Human Rights,
Article 41 of the European Convention on Human Rights, https://www.coe.int/en/web/
execution/article-41

77. ECHR Practice Directions, supra note 74, 66.

78, SC Res. 687 (1991).

79. Elisenda Calvet-Martinez, “Transitional Justice in a Settlement to End the Conflict Between
Ukraine and Russia,” Opinio Juris (11 Aug. 2022), 8-9, https://opiniojuris.org/2022/08/11/
options-for-a-peace-settlement-for-ukraine-option-paper-xiv-transitional-justice-in-a-settle-
ment-to-end-the-conflict-between-ukraine-and-russia/
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justice” for the invasion’s victims. It thus prioritised individual claims for
compensation, including for the victims of IHL violations.*

2. National

At the national level, three primary mechanisms exist for providing rep-
arations to the victims of a state’s internationally wrongful acts: (1) a bi-
lateral claims tribunal; (2) asset-confiscation regimes; and (3) universal
civil jurisdiction.

a. Bilateral Claims Tribunal
In the absence of Security Council action, states can bilaterally create a
claims tribunal that has the power to issue binding reparations awards.
Two examples are particularly important. The first is the Iran-US Claims
Tribunal, which was established in 1981 pursuant to the Algier Accords
and is still functioning.® Its jurisdiction is broad, covering “claims of
United States nationals against Iran and of Iranian nationals against
the United States,” as well as “certain ‘official claims’ between the two
Governments relating to the purchase and sale of goods and services...
and certain claims between United States and Iranian banking institu-
tions.”®? At least 1,000 claims for more than $250,000 and at least 2,800
claims for less than $250,000 have been submitted to the Tribunal.®?
The second example of bilateral claims tribunal is the Eritrea-Ethio-
pia Claims Commission (EECC), which was created in 2000 pursuant
to the Algiers Agreement.’* The EECC, which completed its work in
2009, was primarily designed to award reparations to individuals for vio-
lations of the jus in bello, although the Tribunal also awarded damages to
Ethiopia because it concluded that Eritrea’s actions had violated the jus
ad bellum.® Individual victims, however, could not bring a claim directly
to the Tribunal — a state had to bring the claim on their behalf. That was

80. Oona A. Hathaway et al., “War Reparations: The Case for Countermeasures,” Stanford Law
Review 76 (2024), 986-87.

81. Calvet-Martinez, Settlement, supra note 79, 8.

82. Iran-United States Claims Tribunal, 4bouz, hteps://iusct.com/about/

83.  Francis E. McGovern, “Dispute System Design: The United Nations Compensation Com-
mission,” in Timothy J. Feighery et al. (eds.), War Reparations and the UN Compensation
Commission (Oxford University Press, 2015), 47.

84. Hathaway et al., supra note 80, at 989.

85. Ibid.
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a cumbersome and ineffective procedure; indeed, “the EECC has been
criticized for its relatively paltry and as yet unpaid awards, as well as for

its failure to direct compensation to individual victims.”*

b. Asset Confiscation

Assets confiscated via conviction-based confiscation regimes can be dis-
tributed to victims as reparations. That is most clear when assets are
confiscated as a result of the defendant being convicted of engaging in
drug trafhcking or committing a substantive violation of human rights.””
Now that asset-confiscation regimes have been expanded to include
sanctions evasion, reparations experts have suggested that states replace
“the current structure of having such penalties placed in a consolidated
fund that is used for general purposes of the sanctioning government”
with “mechanisms to divert monetary penalties received by governments
following sanctions breaches... into a fund specifically dedicated to pro-
viding reparations to victims.”* As discussed in more detail in the next
section, some states have adopted that suggestion in response to Russia’s
invasion of Ukraine.

¢. Universal Civil Jurisdiction
A final national reparations mechanism is universal civil jurisdiction, the
tort counterpart to universal criminal jurisdiction. Each form of uni-
versal jurisdiction permits a domestic court to exercise its adjudicatory
power over an internationally wrongful act even when that act has no
territorial or personal (perpetrator or victim) connection to that state.
The difference is that whereas universal criminal jurisdiction aims at
holding individuals responsible for international crimes, universal civil
jurisdiction aims at requiring the perpetrators of international crimes to
compensate their victims for the harms they suffered.””

Convictions can also result in victim compensation. Civil claims
nevertheless have a significant advantage over criminal prosecutions in
that regard: namely, a lower standard of proof than beyond a reasonable

86. Ibid.

87. In the UK, for example, compensation orders are permitted under POCA Section 130 of
the Powers of Criminal Courts (Sentencing Act) 2000/Chapter 2 of the Sentencing Act.

88. Burnard & Naseer, supra note 63.

89. Bonafe, supra note 39, 108.
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doubt, most often preponderance of the evidence.”® That said, where-
as at least 140 states exercise universal criminal jurisdiction over at least
one international crime, fewer than five states are able to exercise “pure”
universal civil jurisdiction®" and fewer than 35 permit civil claims to be
filed alongside a prosecution that is based on universal criminal juris-
diction.”” Moreover, even taking into account both categories of states,
civil claims are rare — and have been significantly curtailed in the United
States, whose Alien Tort Statute was for decades the best known example
of pure universal civil jurisdiction.”®

As Bonafe notes, “recent judicial practice seems extremely cautious —
not to say reluctant — to apply” universal civil jurisdiction.”® It neverthe-
less seems clear that international law does not prohibit it. That was the
conclusion, for example, of the ECtHR’s Grand Chamber in the 2018
case Nait-Liman v. Switzerland: although the Court declined to hold
that states are not required to exercise universal civil jurisdiction over
international crimes — torture, in the case before the Court - it explicitly
noted that “States are encouraged to give effect to this right by endowing
their courts with jurisdiction to examine such claims for compensation,
including where they are based on facts which occurred outside their

geographical frontiers.”

90. Mohamed Etlawila, “Unraveling Universal Civil Jurisdiction: A Novel Ground for
Global Justice?” Opinio Juris (17 June 2024), https://opiniojuris.org/2024/06/17/
unraveling-universal-civil-jurisdiction-a-novel-ground-for-global-justice/

91. In the 2018 Nait-Liman case, the ECtHR’s Grand Chamber identified three such states: the
US, Canada and the Netherlands. Nait-Liman v. Switzerland, App. No. 51357/07 (15 Mar.
2018, €4 183, 184.

92. A 2007 study by Amnesty International identified 21 European states that permitted such
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Luxembourg, Poland, Portugal, Romania, Spain and Sweden) and nine non-European ones
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Transitional Justice
Mechanisms in Ukraine

Ukraine is no stranger to transitional justice. In 2019, President Zelen-
skyy created a Working Group on the Reintegration of the Temporarily
Occupied Territories to address the situation in occupied Crimea and
Donbas. The group drafted a transitional-justice “roadmap” for reinte-
grating the two regions that discussed a variety of transitional-justice
mechanisms, such as documentation and truth-secking bodies, lustra-
tion, and compensation. The roadmap also emphasised that amnesties
were inappropriate for international crimes and other serious violations
of human rights.”® A parallel Draft Law on transitional justice was then
submitted to the Rada in August 2021, but the government withdrew
the law after civil society and the Council of Europe’s Venice Commis-
sion argued that the range of transitional-justice mechanisms Ukraine
needed could not be addressed in a single legislative act.””

This section of the report discusses how the specific transitional-jus-
tice accountability mechanisms identified above have been - or are
planned to be — applied in the specific context of Russia’s invasion of

Ukraine.

96. Sherpa & Van Der Lugt, supra note 3, 13.

97.  See Kateryna Busol, “Mariupol and the Origins and Avenues of Ukraine’s Transitional
Justice Process.” Just Security (1 June 2022), hetps://www.justsecurity.org/81680/
mariupol-and-the-origins-and-avenues-of-ukraines-transitional-justice-process/

43



3. Transitional Justice Mechanisms in Ukraine

44

3.1. Truth

Both the international community and Ukraine have adopted mecha-
nisms to promote the right to truth.

1. International

In March 2022, the UN Human Rights Council established the Inde-
pendent International Commission of Inquiry on Ukraine (IICIU). The
Commission’s mandate is to “investigate all alleged violations and abuses
of human rights and violations of international humanitarian law, and
related crimes in the context of the aggression against Ukraine by the
Russian Federation, and to establish the facts, circumstances and root
causes of any such violations and abuses.””® Consistent with recent in-
ternational practice, the Commission is not limited to fact-finding. Its
mandate is also explicitly punitive, extending to identifying, “where pos-
sible, those individuals and entities responsible for violations or abuses
of human rights or violations of international humanitarian law, or other
related crimes, in Ukraine, with a view to ensuring that those responsible
are held accountable.””

The IICIU’s work is complemented by a number of other interna-
tional fact-finding efforts. One is the Human Rights Monitoring Mis-
sion in Ukraine, which was established by the UN Secretary-General
in 2014 and focuses on interviews with victims and witnesses in both
Ukraine and the Russian Federation.'® Another is Eurojust’s Joint Inves-
tigative Team (JIT), which includes Ukraine, EU Member States, other
states, and the ICC. The JIT is designed to promote cooperation be-
tween national authorities concerning the investigation and prosecution
of international crimes.!?!

2. Ukraine

Ukraine is primarily promoting the right to truth by cooperating with
and participating in these international fact-finding efforts. A number
of scholars, however, have publicly called on Ukraine to create a truth

98. HRC Res. 491 (2022), € 11(a).

99. Ibid., § 11(d).

100. UN Human Rights Monitoring Mission in Ukraine, https://ukraine.ohchr.org/en
101. Calvet-Martinez, supra note 18, 6.
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commission when circumstances permit — a possibility Ukraine has it-
self contemplated, as mentioned above. Sherpa & Van Der Lugt, for
example, have argued that “evidence collection and preservation should
be structured to facilitate a future truth process;” emphasising that “[t]he
groundwork for such a future process can be laid even as the war con-
tinues.”'* Similarly, Calvet-Martinez, has suggested that “a truth com-
mission could be created with a mandate to study not only the atrocities
committed from the Russian invasion in February 2022, but also those
in the ongoing armed conflict in the Donbas region since 2014.”'%
Although a truth commission could be successful for Ukrainian na-
tionals who have collaborated with Russia since 2014, it is highly un-
likely that one would be able to obtain useful testimony from Russian
nationals. Sherpa & Van Der Lugt acknowledge that “in inter-state con-
flicts, even where a peace agreement has been reached, success is large-
ly contingent on the cooperation and participation of both parties.”
Similarly, Calvet-Martinez emphasises that “to be effective and contrib-
ute to reconciliation, the truth commission must include all parties of
the armed conflict to avoid exacerbating the ideological divide between
Ukrainians and Ukraine and Russia.”*® Needless to say, Russia is unlike-

ly to ever willingly participate in such a commission.'*

3.2. Non-Recurrence

As Sherpa & Van Der Lugt note, “[i]n Ukraine’s case, inter-state assur-
ances of non-recurrence may be considered essential for deterring future
aggression, as well as addressing the international structural conditions
that contributed to Russia’s actions.”!?”

102. Sherpa & Van Der Lugt, supra note 3, 14.

103. Calvet-Martinez, supra note 18, 2.

104. Sherpa & Van Der Lugt, supra note 3, 5.

105. Calvet-Martinez, supra note 18, 3.

106. This is not to say that a Ukraine-only truth commission would be a bad idea. Such a commis-
sion could be helpful, for example, in terms of allowing victims to document their experience
and reveal aspects of Russian dominance over Ukraine that are not widely understood. The
point is simply that a truth commission is unlikely to promote accountability for Russia and
Russian perpetrators, which is the focus of this Report.
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A number of international and national mechanisms exist that could
potentially provide GNRs, although the most promising mechanisms
involve third states instead of international organisations or Ukraine.

1. International

An obvious candidate would be the ICJ, which has explicitly ordered
guarantees of non-recurrence in previous cases. The most relevant ex-
ample is the Armed Activities case, discussed above in the context of
reparations, which involved the widespread commission of international
crimes and other serious human-rights abuses in the context of an un-
lawful invasion. In that case, the DRC asked the Court to order Uganda
to make “a solemn declaration that it will in future refrain from pursuing
a policy that violates the sovereignty of the Democratic Republic of the
Congo and the rights of its population.””® The Court declined to issue
the order, but only because it concluded that Uganda had given equiva-
lent guarantees of non-recurrence by entering into a tripartite agreement
with the DRC and Rwanda.'” The Court’s judgment leaves no doubt
that, had Uganda not already agreed to do what DRC demanded, it
would have been willing to order GNRs in addition to awarding repa-
rations.

The factual similarity between Uganda’s unlawful invasion and oc-
cupation of the DRC and Russia’s unlawful invasion and occupation
of Ukraine is evident. Unfortunately, the IC] is a limited option for
Ukraine in terms of guarantees of non-recurrence, because neither it nor
Russia has accepted the Court’s compulsory jurisdiction. Ukraine can
thus enliven the Court’s jurisdiction only by relying on jurisdictional
clauses in treaties both states have ratified, as it recently did in two cas-

110

es — one invoking the Genocide Convention'' and the other involving

the International Convention for the Suppression of the Financing of
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Terrorism (ICSFT) and the International Convention on the Elimina-
tion of All Forms of Racial Discrimination (CERD)'"!! — that led to dis-
appointing results. The list of other relevant treaties with jurisdictional
clauses is small, and cases brought for their violation are unlikely to re-
sult in the kind of GNRs that would be helpful for Ukraine.''*

The ECtHR, which can also impose guarantees of non-recurrence
on states, provides a more attractive venue for Ukraine. Although Rus-
sia ceased to be a party to the European Convention on Human Rights
(ECHR) on 16 September 2022, the Court can continue to consider
not only the cases that Ukraine filed against Russia before that date —
there are at least five currently pending''® — but also future cases that
involve wrongful acts committed before Russia lefc the ECHR."* The
latter category makes possible a variety of cases that could lead to the
Court ordering GNRs, even if many of Russia’s most serious violations
of international law fall outside of the Court’s temporal jurisdiction.

That said, it is extremely unlikely Russia will comply with any EC-
tHR judgment against it. Indeed, Russia has adopted two laws that
prohibit the government from complying with judgments issued by the

Court after 15 March 2022, the date Russia announced it was leaving the

Council of Europe, regardless of when the acts in question took place.'

Those laws do not affect the ECtHR’s ability to hear cases against Russia,

111. See Iryna Marchuk, “Unfulfilled Promises of the IC]J Litigation for Ukraine: Analysis of
the ICJ Judgment in Ukraine v Russia (CERD and ICSFT),” EJIL: Talk! (22 Feb. 2024),
https://www.ejiltalk.org/unfulfilled-promises-of-the-icj-litigation-for-ukraine-analysis-of-
the-icj-judgment-in-ukraine-v-russia-cerd-and-icsft/. It is worth noting that the Court did
impose GNRs for Russia’s violation of both conventions: to investigate substantiated allega-
tions of financing terrorism in eastern Ukraine (ICSFT) and to ensure Ukrainian-language
instruction for Ukrainian children. Application of the International Convention for the Sup-
pression of the Financing of Terrorism and of the International Convention on the Elimination
of All Forms of Racial Discrimination (Ukr. v. Russ.), Judgment (31 Jan. 2024), € 149 & €
373.
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of Prostitution of Others (1950) and the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (1984).
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but it does mean that GNRs awarded to Ukraine are likely to be pyrrhic
victories, at least for the immediate future.

2. Ukraine

In the aftermath of the Maidan Revolution, Ukraine adopted Law of
Ukraine No. 1682-VII “On Government Cleansing.”'¢ The law is an
example of exclusive lustration, prohibiting a wide variety of Yanuk-
ovych-era government officials from holding office for a specified period
of time. Senior officials in the Yanukovych government who held office
for more than a year, such as the head of Ukraine’s national bank and
the intelligence service, were barred from office for 10 years. Less im-
portant officials, such as judges and prosecutors involved in prosecuting
Euromaidan demonstrators, as well as central and local authorities who
collaborated with other countries (primarily Russia) or otherwise “acted
or failed to act in ways that undermined the national security, defence or
territorial integrity of Ukraine,” were barred from office for five years.!”
By 2015, more than 700 officials had been removed from office pursuant
to the lustration law.

To date, Ukraine has discussed but not adopted a new lustration law
for Ukrainian government officials who have collaborated with Russia
in the wake of the 2022 invasion. Instead, the government amended
Ukraine’s Criminal Code to include a new provision, Art. 111, that pro-
hibits “collaborative activities.” The two least serious forms of collabora-
tion, public support for Russia’s actions or serving in a non-administra-
tive official position in an occupation government, result in punishment
functionally equivalent to lustration: “deprivation of the right to hold
certain positions or engage in certain activities for a term of ten to fifteen
years with or without confiscation of property.”* More serious forms of
collaboration result in prison sentences.

Unfortunately, serious questions have been raised - including by
Ukrainian officials such as the Education Ombudsman — about the
vagueness of Art. 111 and the consequent potential for it to be wrongly

116. The text of the law is available in Ukrainian at https://zakon.rada.gov.ua/laws/
show/1682-18#Text

117. Zabyelina, supra note 48, 64.

118. Arc. 111-1(1) and 111-1(2).
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and/or inconsistently applied."” As an example, critics point to a case
in which a physics teacher in occupied Kharkiv was convicted of “im-
plementing Russian education standards” in his teaching. Despite con-
siderable evidence indicating that the teacher had continued to follow
Ukrainian standards, he was not only sentenced to a year in prison and
excluded from working in education or government, his sentence was
actually increased on appeal.'*°

It is not clear whether a new lustration law would be more effective
than Art. 111. The primary advantage of a new law would be efficiency:
because lustration is a non-criminal form of accountability, collabora-
tors could be lustrated without the need for an individualised criminal
trial. That advantage, however, also highlights what would likely be the
most significant drawback of a new lustration law: unfairness. The Ven-
ice Commission faulted the 2014 lustration law for failing to comply
with human-rights standards.””" If not improved, a new lustration law
would almost certainly increase the frequency of unfair outcomes. Such
unfair outcomes, in turn, could exacerbate the primary danger of a new
Ukrainian lustration programme: namely, alienating individuals in ar-
cas of Ukraine currently under Russian control, for whom even “the
non-discriminatory cleansing of public officials they used to vote for
may look like revenge politics.”'**

That said, lustration continues to enjoy considerable popular sup-
port in Ukraine. A survey of more than 2,000 Ukrainians conducted in
January 2025 found that “[a] vast majority (79%) believe that individ-
uals who maintained ties with Russia after its aggression began in 2014
should be barred from holding any positions in state authorities,” while
“62% support a ban on positions in the judiciary and law enforcement
agencies and 57% believe higher political and military positions should
be restricted.”!??
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3. Third States
States have relied heavily on unilateral sanctions to coerce Russia to ter-
minate the invasion and negotiate a durable peace. At least 44 states
have imposed such sanctions, which means that, “in tandem with trade
and financial restrictions, Russia is now the most sanctioned country in
the world.” 1?4

The US provides a striking example of the breadth of unilateral sanc-
tions against Russia. Its sanctions fall into five different categories: (1)
blocking sanctions — full asset freezes — against Russian government
leaders and business elites; (2) blocking sanctions against the most im-
portant Russian banks and financial institutions, most notably the Cen-
tral Bank of the Russian Federation, including their removal from the
SWIFT system; (3) import prohibitions on Russian oil, natural gas and
coal; (4) expert controls that limit Russia’s access to key commodities
and technology; and (5) bans on Russian airlines and mandatory re-
possession of Russian planes being leased from Western companies.'”
The US has also relied heavily on secondary sanctions, prohibiting all
individuals, not simply Americans, from engaging in “significant trans-
actions” with more than 250 designated individuals and entities in Rus-
sia.!?¢
The EU has also imposed “massive and unprecedented” unilateral
sanctions on Russia and on states that have supported Russia’s invasion
of Ukraine.'” The sanctions include individual sanctions and economic
sanctions, as well as diplomatic and visa measures. The individual sanc-
tions “target people responsible for supporting, financing or implement-
ing actions which undermine the territorial integrity, sovereignty and
independence of Ukraine or those who benefit from such actions;

124. Claire Mills, “Sanctions against Russia (February 2022 to January 2025),” House of Commons
Research Briefs (21 Jan. 2025), https://commonslibrary.parliament.uk/rescarch-briefings/
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while the economic sanctions prohibit European entities from selling
designated products to Russia and prohibit Russia from selling desig-
nated products to the EU. According to the European Commission,
since Russia’s invasion, “the EU has banned over €48 billion in goods
that would have been exported to Russia and €91.2 billion in goods that
would have been imported from Russia. This means that in comparison
with 2021 export and import volumes, 54% of exports and 58% of im-

ports are currently embargoed.”'”

3.3. Reparations

As noted in the Introduction, by early 2024 Russia’s unlawful invasion of
Ukraine had led to the deaths of more than 200,000 Ukrainian soldiers
and civilians, displaced more than 10 million Ukrainians externally and
internally, and caused (at a minimum) $700 billion in direct damage.
Moreover, according to a recent Rapid Damage and Needs Assessment
conducted by Ukraine, the World Bank Group, the European Com-
mission and the United Nations, the total cost of “reconstruction and
recovery” in Ukraine over the next decade will be $550 billion'* — an
amount that will only grow as the war grinds into its fourth year.

Given the catastrophic effects of its invasion, the need for Russia to
pay reparations to Ukraine and Ukrainians can hardly be overstated.
The question is how to ensure that it pays them. As this part explains,
although reparations mechanisms exist at both the international and
national level, international mechanisms are both more clearly lawful
under international law and more likely to be effective.

1. International

a. International Court of Justice

The ICJ can order reparations in contested cases, as indicated by the
$325 million “global sum” award in Armed Activities. As noted ear-
lier, though, it will be very difficult for Ukraine to pursue any kind of

129. EU Sanctions, supra note 127.

130. World Bank Group, Updated Ukraine Recovery and Reconstruction Needs Assessment Re-
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contested case against Russia, much less one broad enough to result in
the kind of damages that the DRC was awarded. Indeed, the Court
refused to award reparations in the Ukrainian case involving violations
of ICSFT and CERD.

Moreover, even if such a contested case could be brought, the IC]
would be unlikely to award damages that adequately and timely com-
pensated Ukraine for Russia’s internationally wrongful acts. The $325
million the DRC received was little more than 3% of what it asked the
Court to award,'*! a shortfall caused by the reparations methodology the
judges adopted. Specifically, although the Court was willing to compen-
sate the DRC for all damage caused in areas Uganda had belligerently
occupied,’? it was far less charitable concerning damage in other areas,
citing evidentiary problems as a reason not to award compensation for
the many Congolese soldiers and civilians who were killed during the
conflict, for thousands of acts of rape and sexual violence, and for the
forced displacement of hundreds of thousands of civilians.”*® In short,
“the Court relied heavily on its ability to draw on equitable considera-
tions, but it was utterly silent on what it means for the Court do equity
in the largest reparations claim possible in this case of mass human rights

atrocities in the heart of Africa.”!?*

b. European Court of Human Rights

The ECtHR is more legally promising, because Ukraine already has a
number of interstate cases against Russia pending before the Court and
can file additional cases that seek reparations as long as the acts in ques-
tion were committed before 16 September 2022. Claims brought by
individuals against Russia for acts committed prior to that date will also
be admissible — and more than 16,000 individual applications against
Russia are already pending, the vast majority of which “raise legal ques-
tions in relation to which the ECtHR’s case-law is already well-estab-
lished.”'** That said, the Court’s limited temporal jurisdiction over Rus-
sia still means that it will not be able to award compensation for most
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of the damage caused during the war. Moreover, further claims will serve
little practical purpose,’*® given that Russia has made clear it will not
comply with any judgment the ECtHR renders against it.

¢. UN Compensation Commission

In theory, the Security Council could create a UN Compensation
Commission like the one it established for Iraq’s invasion of Kuwait.
A UNCC for Russia would “allow individuals, corporations, and other
legal entities to bring claims for the harm they have suffered, including
violations of personal integrity, investment losses, and property dam-
age”" and could be funded from the proceeds of Russian exports.'**
The problem, of course, is that Russia would veto any Security Council

resolution that sought to create such a Commission.

d. International Claims Commission
A more promising reparations mechanism is an international claims
commission created under the auspices of the UN General Assembly.
On 14 November 2022, the Assembly adopted Res. ES-11/5 by a vote
of 94-13-74. The resolution encouraged Member States “to establish, in
cooperation with Ukraine an international mechanism for reparation
and damage, loss or injury, and arising from the internationally wrongful
acts of the Russian Federation in or against Ukraine.”

Acting pursuant to Res. ES-11/5, on 12 May 2023 the Council of
Europe adopted Res. CM/Res(2023)3. The resolution created a Regis-
ter of Damages for Ukraine (RD4U) with the following mandate:

[To] serve as a record, in documentary form, of evidence and claims
information on damage, loss or injury caused to all natural and legal
persons concerned, as well as the State of Ukraine (including its regional
and local authorities, State-owned or controlled entities), caused on or
after 24 February 2022 in the territory of Ukraine within its interna-

136. It is worth noting that such judgment may bolster the case for states to transfer frozen
Russian assets to Ukraine, a possibility discussed in detail below.
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tionally recognised borders, extending to its territorial waters, by Rus-

sian Federation’s internationally wrongful acts in or against Ukraine.'”

The RD4U, which is already functioning, does not have the power to as-
sess claims or award compensation. It is instead intended to be a prelim-
inary step toward the creation of an international compensation mecha-
nism, one that will likely consist of an International Claims Commission
and Compensation Fund (ICCU). Once the compensation mechanism
is created, the RD4U will be folded into it."* On 4 February 2025,
the European Commission formally recommended that the Council of
Europe authorise the EU to participate in negotiations “on the inter-
national instrument setting up the International Claims Commission
for Ukraine.”'*! A month later, on March 24, those negotiations began.

Three important issues have been raised concerning the structure and
operation of the ICCU. The first focuses on its temporal jurisdiction,
which the RD4U Statute limits to claims for damage, loss or injury that
was caused after Russia’s full-scale invasion of Ukraine in 2022. Individ-
uals harmed by Russia’s action in Crimea and Donbas between 2014 and
2022 will thus be barred from seeking compensation from the ICCU.
That limitation is unacceptable to Ukraine, which insists that “Russia
compensate for all losses and damage caused since 2014.”'** Whether
Ukraine will get what it wants remains to be seen, because “[i]n view
of the limited resources of the IMCC for Ukraine and evidentiary is-
sues surrounding events prior to 2022, this was one of the many diffi-
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cult tradeoffs the designers of the reparations scheme for Ukraine had to
make and will have to make in the future.”'*3

The second important issue is how the category of victims entitled to
seck compensation before the ICCU will be defined. Moffett summaris-

es the relevant questions:

Will it be only for victims in the territory of Ukraine or also those who
had to flee Belarus and Russia? Will nationals from other countries
be able to claim under the program, such as the victims of the shoot-
ing down of airline MH-17? Will the relatives of Ukrainian soldiers
who are killed, or mistreated Ukrainian and Russian prisoners of war
(POW) be able to claim? How will the process deal with collaborators

who have suffered violations?**

The final issue concerns where the ICCU’s funding will come from, given
that Russia will not willingly participate in it. The European Commis-
sion’s recommendation to create an ICCU suggests that “until the Rus-
sian Federation discharges the said obligation, the Claims Commission
shall be financed through the annual assessed contributions of its Mem-
bers and voluntary contributions, and that Members’ contributions shall
be recoverable from the Russian Federation.”® If that recommendation
is adopted, the key practical issue would be whether Member States are
willing to provide the ICCU with sufhicient funds to cover all of the
Commission’s compensation orders.

Given the massive amount of damage Russia has caused and the un-
certainty concerning when — if ever — Russia will voluntarily discharge
its compensation obligations, sufficient funds may well not be forthcom-
ing. It has been suggested, therefore, that the ICCU could be funded by
confiscating the estimated $300 billion in Russian central-bank assets
that have been frozen by Western states.’® On 17 April 2024, for exam-
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Compensate Injured States for Losses Caused by Russias War of Aggression Against Ukraine
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ple, the Parliamentary Assembly of the Council of Europe unanimously
adopted a resolution that called for “the seizure of Russian state assets
and their use” to “strengthen Ukraine, ensure the accountability of the
Russian Federation and deter against any other future aggression.”'%’

It is unclear, however, whether international law permits such confis-
cation. Indeed, any confiscation, no matter how small, would appear to
directly contradict the principle of sovereign immunity, which protects
state assets both from the jurisdiction of other states and from acts of
enforcement.'*® Sovereign immunity applies even in the face of jus cogens
violations.'®

To its credit, the Parliamentary Assembly is aware of the sover-
eign-immunity issue. In its view, conﬁscating Russian assets to pay rep-
arations to Ukraine can be justified under the doctrine of countermeas-
ures — non-forcible measures taken by an injured state in response to a
breach of international law that are intended to put an end to the breach
and secure any necessary reparation.” Indeed, it views as “unassailable”
the idea that countermeasures against Russia are lawful despite “the
framework of sovereign immunity.”">!

The Parliamentary Assembly’s position raises two important legal is-
sues. The first is whether confiscation of Russia’s assets would qualify asa
countermeasure. The second is whether states other than Ukraine could
take countermeasures against Russia.

Pursuant to the Articles on the Responsibility of States for Interna-
tionally Wrongful Acts (ARSIWA), an otherwise-unlawful act can be
justified as a countermeasure if four requirements are satisfied: (1) the
measure is directed against a state that has committed an internationally
wrongful act in order to compel that state to comply with international

have already confiscated the interest paid by banks for frozen Russian assets in order to
pay for humanitarian and military assistance to Ukraine. See, eg., Aletha Adu, “Starmer
to Give Missiles to Ukraine Paid for with £70m Interest on Russian Assets,” The Guard-
ian (24 June 2025), https://www.theguardian.com/politics/2025/jun/24/keir-starmer-to-
give-missiles-to-ukraine-paid-for-with-70m-interest-on-russian-assets. Such confiscation, it
is worth noting, raises similar international-law issues as conﬁscating the frozen Russian
assets themselves.
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law; (2) the measure is temporary; (3) the measure is reversible; and (4)
the measure is proportionate. All four requirements are debatable when
the countermeasure in question is conﬁscating Russian assets and using
those assets to pay reparations to Ukraine.

The most searching defence of confiscating Russian assets has been
offered in a report authored by a group of some of the world’s most em-
inent international lawyers, including Dapo Akande, Harold Koh, and
Philippe Sands.">* With regard to the first requirement, they argue that
“by transferring assets to an international compensation mechanism,
States would cause Russia to comply with its obligation to ‘make full
reparation’ to Ukraine” and that “[t]he same measure would also serve
as an inducement or incentive to Russia to cease its wrongful conduct
and bring itself into compliance with the peremptory norms it has been
violating.”'>* With regard to the second requirement, the authors claim
that the countermeasure would be temporary because “[o]nce Russia
has complied with its legal obligations, its normal legal relations will
be restored. Its future or remaining deposits will again be entitled to re-
spect.”>* With regard to the third requirement, the authors acknowl-
edge that the countermeasure would not be reversible with regard to the
specific assets confiscated and transferred to an international reparations
mechanism, but they nevertheless insist that, because the “relevant as-
serts are fungible,” such irreversibility is not fatal to the countermeasure:
“[w]hen transferring frozen assets, States could recognise that the assets
would be transferred back should Russia comply with its obligations of
cessation and reparation.”’** Finally, with regard to the fourth require-
ment, the authors point out that as long as the value of the confiscated
Russian assets did not exceed the amount Russia owed Ukraine in repa-
rations, proportionality would be respected.’

Other international-law scholars reject the idea that confiscating
Russian assets to pay reparations to Ukraine would qualify as a lawful
countermeasure. Brunk, for example, argues that asset confiscation fails
the most basic requirement of countermeasures — inducement — because
the scheme is designed to actually provide reparations to Ukraine, not
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to induce Russia to provide them.'” She also notes that it is difficult to
see how asset confiscation can be seen as temporary — an unqualified re-
quirement under ARSIWA - given that “[c]onfiscatory measures... turn
property over to new owners for good.” In her view, the ability of states
to compensate Russia for any excessive confiscation relative to the repa-
rations Russia owes Ukraine does not mean that the confiscation is tem-
porary.’”® Hathaway et al. take a similar position, arguing that although
freezing Russian assets might be a permissible countermeasure, “as soon
as assets are depleted, the power of the countermeasure to induce com-
pliance, as well as the reversibility of the countermeasure, evaporates.”"

The second legal issue — which states are entitled to take counter-
measures against Russia — is important even if asset confiscation is law-
ful. According to the group of experts, states other than Ukraine “can
join in countermeasures either because they suffered particular injury
from Russia’s breach of obligations it owed to them (ARSIWA Article
42), or States can assert their collective standing to respond to a serious
breach of obligations owed to the international community as a whole.
(Article 48).”'" In their view, that means a7y state can confiscate Rus-
sian assets within their control. EU and NATO states can take individu-
al countermeasures pursuant to Art. 42 because the “grave threat to the
security and stability of Europe” created by Russia’s invasion of Ukraine
means that they qualify as “specially affected” states.'®" And other states
can take collective countermeasures under Art. 48 because “[t]he obli-
gation of non-aggression is another peremptory norm of international
law, which has been recognized as an obligation erga omnes. As such, it
affects all States, not only the direct victim of the aggression.”!*

These arguments are also controversial — particularly the group of
experts’ robust endorsement of collective countermeasures. Dawidowicz
notes that, with one possible exception, “third-party countermeasures

157. Ingrid Brunk, “Countermeasures and the Confiscation of Russian Central Bank Assets,”
Lawfare (3 May 2023), hteps://www.lawfaremedia.org/article/countermeasures-and-
the-confiscation-of-russian-central-bank-assets
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have simply not been adopted to obtain any form of reparation.”®® Simi-
larly, Chatham House has concluded that, despite the insistence of a few
Western states — a group that includes Denmark'®* — “there seems to be
insufficient state practice and opinio juris in support of a right of indi-
rectly injured states to take general interest countermeasures under cus-
tomary international law.”'®® And Brunk has pointed out that “[m]uch
of the state practice cited in favor of any third-party countermeasures is
of questionable value, in part because states do not say that they are using
countermeasures.” '

Scholars who believe that confiscating Russian state assets cannot be
justified as a countermeasure, it is important to note, generally accept
that the doctrine does justify freezing those assets. That, for example, is
the position taken by Hathaway et al.’” They thus suggest that, as an al-
ternative to the ICCU, the General Assembly should create a Registry of
Frozen Assets to complement the work of the Council of Europe’s Reg-
istry of Damage. In their view, “[a]ggregating assets under a General As-
sembly registry with agreed conditions that no expropriations or seizures
would be made against the assets without Russian consent would lend
legitimacy to the countermeasures effort against Russia, taking them out
of the realm of political or national security-motivated decisions of the
few and instead vesting in them the judgment of a broad coalition.”'®
That may well be true — but although a Registry of Frozen Assets might
help deter Russia from continuing to commit internationally wrongful
acts (thus functioning as a guarantee of non-recurrence), it would not
help solve the reparations issue, given that it is unlikely Russia will ever
consent to compensating victims for their losses.

163. Martin Dawidowicz, Third-Party Countermeasures in International Law (Cambridge Uni-
versity Press, 2017), 299.
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2. Ukraine

The most clearly legal national reparations mechanism would be a bi-
lateral Russia-Ukraine claims tribunal modelled on either the Iran-US
Claims Tribunal or the Eritrea-Ethiopia Claims Commission. The prob-
lem, of course, is that Russia would be unlikely to voluntarily participate
in such a tribunal even if it could address claims for damage caused by
Ukraine’s military operations in Crimea, the Donbas and occupied Rus-
sia.

Because a bilateral claims tribunal is a non-starter, Ukraine has
taken unilateral measures to provide reparations to its nationals. First,
and most dramatically, the Ukrainian government has administratively
seized at least $500 million worth of Russian state assets, a practice that
the Supreme Court of Ukraine has held does not contradict state sover-
eign immunity."” Second, since May 2022, Ukraine’s High Anti-Cor-
ruption Court (HACC) has acted on more than 30 requests from the
Ministry of Justice “to seize assets owned by sanctioned Russian citizens,
primarily oligarchs.”'”® Third, Ukrainian courts are increasingly willing
to impose damages on Russia in lawsuits brought by Ukrainian business-
es that have suffered as a result of the invasion.!”!

Of the three, the HACC seizures are the most legally sound. State
sovereign immunity does not protect private assets.'”> Moreover, the
HACC seizures also appear to be procedurally sound, given that “[n]ot
all requests from the Ministry of Justice have been granted, reflecting the
adversarial nature of the process and the due process standards that re-
quire prosecutors to meet their burden of proof."”? Ukraine’s administra-
tive seizure of Russian state assets and judicial imposition of damages on
Russia, by contrast, clearly runs afoul of Russia’s sovereign immunity and
is unlikely to be recognised by other states. As Keitner has noted, “[t]o
date, the International Court of Justice has viewed acts of armed forc-
es committed during armed conflict as acza jure imperii (sovereign acts)

169. Chimene Keitner, “Sovercign Immunity and Reparations in Ukraine,” Just Security (21
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presumptively shielded by State immunity from foreign jurisdiction,
rather than acta jure gestionis (commercial acts) subject to adjudication
in foreign courts.”"”* Ukraine could defend the administrative seizures
as permissible countermeasures, but it does not appear to have done so
— most likely because its Supreme Court held that sovereign immunity
doesn’t protect the assets in the first place.

3. Third States

Other states are relying on unilateral confiscation of Russian assets to
provide reparations to Ukraine. The United States, for example, adopted
the Rebuilding Economic Prosperity and Opportunity for Ukrainians
Act (REPO) in April 2024."7 Section 103(a) of the REPO Act requires
all Russian sovereign assets that have been frozen by the US to remain
frozen until the President certifies that the conflict has ended, that Rus-
sia has made “full compensation” to Ukraine, and that Russia is partici-
pating in a “bona fide international mechanism” able to award such com-
pensation. Those requirements are legally unobjectionable — but Section
104(b) goes much further, additionally providing that “the President
may seize, confiscate, transfer, or vest any Russian aggressor state sover-
eign assets, in whole or in part” and requiring confiscated assets to be
deposited in a “Ukrainian Support Fund” to be used for reconstruction.
The confiscation of Russian sovereign assets to make reparations raises
the same legal issues concerning sovereign immunity as the ICCU dis-
cussed above — and indeed, the US explicitly invokes countermeasures to
justify those “sweeping and unprecedented powers,”'”¢ claiming in Sec.
101(a) that “the United States is legally entitled to take countermeasures
that are proportionate and aimed at inducing the Russian Federation to
comply with its international obligations.”

Canada, which has the largest Ukrainian population outside of Rus-
sia and Ukraine itself, has adopted similar legislation, amending its Spe-
cial Economic Measures Act (SEMA) in 2022 to address the damage
Russia’s unlawful invasion has caused. The amendments “allow Canada’s
executive branch to seize or restrain property that is owned, held, or con-
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trolled by (a) a foreign State, (b) any person in that foreign State, or (3) a
national of that foreign State who does not ordinarily reside in Canada”
as long as a judge determines “that the property in question is indeed
the property described under a [forfeiture] order and is owned, held, or
controlled by the person in question.”"”” The executive branch can then
dispose of the property to generate funds for “(a) the reconstruction of
a foreign state adversely affected by a grave breach of international peace
and security; (b) the restoration of international peace and security; and
(c) the compensation of victims of a grave breach of international peace
and security, gross and systematic human rights violations or acts of sig-
nificant corruption.”'”

Although confiscating and diverting the property of private indi-
viduals does not run afoul of sovereign immunity, for reasons discussed
carlier, foreign-state assets are another story. Canada has not specifical-
ly invoked countermeasures to justify the SEMA amendments, but the
government is clearly aware of the sovereign-immunity issue, because
an Act is currently being considered by the Senate, SB-278, that would
permit the Canadian government to confiscate and divert foreign-state
assets without any judicial involvement."”” The Act’s supporters claim
that sovereign immunity applies only to judicial acts. Scholars, howev-
er, almost universally disagree. As Hathaway et al. note, “[i]f sovereign
equality is the animating principle of sovereign immunity, as the ICJ
stated in Jurisdictional Immunities, acts by the executive branch pose the
same fundamental problem as do those same acts committed at a judge’s
behest. Seizures and other related measures are necessarily judicial; they
are premised on the decisive disapprobation of the target state’s conduct,

informed by a finding of unlawfulness, however institutionally veiled.”*
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Recommendations for Denmark

Because so much attention has been devoted to prosecuting Russian gov-
ernment officials and members of the military for international crimes,
this report has focused on accountability mechanisms traditionally asso-
ciated with three pillars of transitional justice that do not focus on crim-
inal law: truth, guarantees of non-recurrence, and reparations. Section
2 provided an overview of each mechanism, including its strengths and
weaknesses. Section 3 then discussed the extent to which each mecha-
nism has been or could be legally and practically implemented in the
specific context of Russia’s invasion of Ukraine. This section, which is
primarily addressed to officials in the MoD and MFA, now concludes
the report with general and specific recommendations concerning how
Denmark can best assist Ukrainian transitional-justice efforts both indi-
vidually and in concert with its allies in the EU and NATO.

1. General Considerations

Three general considerations should guide Denmark’s support for
Ukraine. The first is the need to prioritise forms of accountability for
Russia’s invasion that can be effectively carried out — or at least promoted
— while the conflict continues to rage, and without Russia’s consent. In
terms of truth, that means emphasising international fact-finding mis-
sions over the creation of some sort of truth commission: the former is
possible in much of Ukraine (though certainly not everywhere), while
the latter would be limited to a small number of Ukrainian collaborators
who are in territory not under Russian control. In terms of guarantees
of non-recurrence, similar considerations counsel promoting unilateral
sanctions and asset-confiscation regimes instead of a mechanism like lus-
tration. And in terms of reparation, efforts to use frozen Russian assets to
compensate victims, such as through an international claims commission
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for Ukraine, make more legal and practical sense than national efforts
that are unlikely to ever be enforced, such as Ukrainian administrative
seizures or civil judgments based on universal jurisdiction.

The second consideration is the need for Denmark to promote a ho-
listic, integrated approach to whatever transitional-justice mechanisms
are used in Ukraine, ensuring that the ones employed do not work at
cross-purposes — what is often referred to as “external coherence.”"®! Ex-
ternal coherence can be particularly difficult to ensure when transitional
justice is overly focused on one kind of mechanism. As Belgorodski has
pointed out, for example, “reparations without truth-telling can seem like
‘blood money’ paid to victims to buy their silence,” while “[t]ruth-telling
without reparations can seem like hollow, meaning]ess talk.”***

External coherence is difficult to maintain if a transitional-justice
programme involves a multiplicity of international and national ac-
tors.'™ In such situations — of which Ukraine’s situation is a clear exam-
ple — it is essential that Denmark and other states promoting transitional
justice in Ukraine pay attention not only to how national mechanisms
interact with each other (“horizontal” coherence), but also to how na-
tional mechanisms interact with international ones (“vertical” coher-
ence). Encouragingly, the Council of Europe, the supranational actor
most committed to transitional justice in Ukraine, appears to have done
a good job ensuring that the Ukrainian government is represented in all
important negotiations and that its preferences are taken seriously.'®*

Third, and finally, when involved in planning the kind of holistic
and integrated transitional-justice programme that external coherence
requires, Denmark should insist that the voices of Ukrainian civil society
— particularly groups that represent victims — are not drowned out by the
preferences of the Ukrainian government. As Busol has noted, Ukraine
“is not a tabula rasa in terms of its institutional knowledge and efforts.”
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On the contrary, “Ukrainian civil society has been instrumental in cata-
lysing justice efforts since 2014, from documenting Russian atrocities to
helping shape Ukraine’s attempts to design a transitional-justice roadm-
ap.'® Denmark should also consider providing additional financial sup-
port to Ukrainian human-rights NGOs in light of the recent US deci-
sion to terminate USAID, which played a critical role in funding many
such NGOs.

2. Specific Recommendations

a. Truth

Denmark has repeatedly welcomed and helped bring attention to the
work of international fact-finding missions in Ukraine such as the
IICIU and the UN Human Rights Monitoring Mission.'® It has also
publicly supported the work of Eurojust’s Joint Investigative Team for
Ukraine. It should continue to do so, because documenting Russia’s in-
ternational crimes and other serious human-rights abuses in Ukraine is
an essential part of the right to truth and remains possible even during
the conflict.

In terms of national truth mechanisms, Denmark has pledged “to
continue to contribute to initiatives to strengthen both local civil so-
ciety and local authorities to enhance conflict management capacities
and strengthen social cohesion,” including “within the frontline zone in
Eastern and Southern Ukraine.”"¥” That commitment could be expressed
by Denmark publicly calling for and supporting a truth commission in
Ukraine once the conflict has ended. Although Russian participation is
highly unlikely, such a commission could still be a useful (if limited) tool
for documenting collaboration between Ukrainian government officials
and Russia. Documentation of collaboration will play an important role
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in the strengthening of Ukrainian government institutions post-con-
flict, whether through lustration or otherwise.

b. Guarantees of Non-Recurrence

It is highly likely that Ukraine will not only continue imposing lustration
as a criminal penalty for less serious “collaborative activities” with Russia
but will also pass a new lustration law that does not require time- and
resource-intensive individual criminal trials. As one of Ukraine’s most
steadfast allies, Denmark is well placed to help the Ukrainian govern-
ment ensure that both criminal and non-criminal lustration is applied
fairly.

In terms of criminal lustration, there is little Denmark can do oth-
er than encourage the Rada to rectify the vagueness of Art. 111 of the
Ukrainian Criminal Code. It can do much more, however, regarding a
future lustration law. In particular, it should encourage Ukraine to adopt
inclusive or reconciliatory lustration instead of exclusive lustration. A
less harsh lustration regime, one that does not automatically exclude
government officials from their positions, will not only be less likely to
drain Ukraine of expertise it may need to rebuild government institu-
tions once the conflict is over, but will also stand a better chance of mini-
mising resentment among individuals sympathetic to Russia in occupied
territory. To minimise any further social division, Denmark should ad-
ditionally encourage Ukraine to avoid giving the President the ability to
pardon officials subjected to lustration — a feature of the 2014 Lustration
Law, the selective and politically motivated application of which led to
considerable criticism.!®

As noted above, unilateral sanctions imposed by more than 40 states
and the EU have made Russia the most sanctioned country in the world.
Denmark should continue to support such sanctions, both current and
contemplated, as they remain the most powerful non-military tool for
convincing Russia to end the invasion and negotiate a lasting peace. In-
deed, in its security cooperation agreement with Ukraine, Denmark has
already pledged to “work for the strongest possible sanctions on Russia,

188. Zabyelina, supra note 48, 171-72.
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while ensuring their effectiveness,” until the conflict is over and Ukraine’s

territorial integrity is restored.'?

¢. Reparations

At the international level, the planned International Claims Commis-
sion and Compensation Fund is clearly the most promising mechanism
for ensuring that Ukraine and individual Ukrainian victims receive
reparations for Russia’s internationally wrongful acts. Denmark should
continue to support its creation. As noted above, though, the two pos-
sible funding mechanisms that have been discussed each have their is-
sues: the European Commission’s recommendation for Member States
to advance funds to the ICCU may not be practically workable, while
the Parliamentary Assembly’s proposal for turning over frozen Russian
state assets to the ICCU may violate sovereign immunity. If Denmark is
willing to contribute funds to the ICCU and believes that other states
will also be willing to contribute, the European Commission funding
mechanism would be the better option. If not, unless it wants to aban-
don the very idea of an ICCU, Denmark would need to endorse the
Parliamentary Assembly’s legally uncertain funding mechanism.

If it chooses to go the confiscation route, Denmark should consid-
er supporting the idea of a UN-created Registry of Frozen Assets. As
Hathaway et al. note, “centralizing asset freezes in a visible registry, meas-
ured against the quantum set by the damage registry, would assuage con-
cerns that countermeasures against Russia could grow disproportionate-
ly to the damage wrought against Ukraine.”'*

Whichever funding route it supports, Denmark should work with
its allies to ensure that — to quote the Chair of the UN Commission of
Inquiry — “recognisably necessary national reconstruction programmes
or property restitution programmes are not designed to the detriment
of victims’ reparations.”” Such a victim-centred approach to repara-
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tions would have at least two components. First, it would make “urgent
interim reparations and wider reparations programmes available to all
survivors of atrocity crimes perpetrated amid Russia’s aggression as soon
as possible”'”* And second, it would not limit individual reparations to
the victims of Russian atrocities committed after the 2022 invasion. As
Busol notes, if Ukraine and its partners want “to gradually provide ho-
listic support to the people affected by unimaginable crimes and keep its
wounded yet resilient social fabric together, it should avoid any artifi-
cial delineation between those victimised before and after the full-scale
invasion and ensure that all survivors have equal access to remedy and
reparations.”'”
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